Divorce Proceedings
The Law
If you have been legally married for one year, you can commence divorce proceedings provided one
or other of the couple is either domiciled here or has been a resident in England or Wales during the
preceding year.
Grounds for Divorce
There is only one “ground” for divorce; The marriage has irretrievably broken down.
In order to prove this, your divorce petition must rely upon one of five facts:


Adultery

Your spouse has committed adultery ( had sexual intercourse) with someone of the opposite sex
and you find it intolerable to live with them. If your spouse admits to committing adultery and consents
to the divorce proceeding on this fact, then the divorce should succeed. If not, you will have to
provide the court with evidence to prove the adultery and this can be very difficult.


Unreasonable behaviour

Your husband has behaved in such a way that you cannot reasonably be expected to live with them.
Unreasonable behaviour can include a wide range of behaviour from serious incidents of domestic
violence to refusing to help with household chores. Generally you will need to set out details of 4 or 5
examples of your spouse’s behaviour.


Desertion

Your spouse has deserted you for at least two years before you apply for your divorce. It is difficult to
prove they have deserted you unless he/she left you, you do not know why and you do not know
where they are.


2 Years separation with consent

You have been separated for a continuous period of two years and both of you agree to the
divorce. To prove this you do not have to have lived in separate homes but you do have to have
lived separate lives, for example, eating and sleeping in separate rooms, doing all the domestic
chores separately.


5 Years separation

You and your spouse have been separated for a
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Commencing Divorce Proceedings
First you must complete a divorce petition. This is a legal document (a Form D8), which will set out details of
your marriage including when and where you were married and the particular fact that you are relying on
to prove your marriage has irretrievably broken down. At the end of the divorce petition there is a section
to indicate whether you are intending to make a financial claim against your spouse. This is sometimes
referred to as the ‘prayer’. It is usually advisable to tick the box, as if you do not complete this and later
want to make a claim, you may be prevented from doing so.
The court will not make any orders in relation to the family finances, or children, in your divorce proceedings. If there are other issues that need to be resolved, such as who a child will live with, you need to make
a separate application to the court. Once the forms is completed you can commence divorce proceedings
by issuing the petition at court together with an original or certified copy of your marriage certificate.
There is also a court fee to pay, which is currently £550.00.
Once the divorce petition has been issued it will be “served” (sent) upon your spouse. This is
by first class post from the court.

usually sent

Service of the Divorce Petition
The court must be satisfied the other spouse has received the divorce papers so they must sign and return
an Acknowledgement of Service form. The court will usually allow 21 days for it to be returned after receipt of the divorce papers. The Acknowledgement of Service form allows the Respondent to say whether
or not they agree to the divorce or whether they wishes to defend the divorce. Defended divorces are rare,
and can also cost a lot of money.
If your spouse has told you they received the divorce petition but refuses to file the Acknowledgement of
Service form you can apply to the court to make an order of deemed service. You must prove to the court
that your spouse received the divorce papers. If satisfied, the court can make an order that the Respondent
was served. If you have lost contact with your spouse and do not know where they live, you may be able to
use an alternative method of service.
If your spouse cannot be traced, you can apply to the court for an order dispensing with service. If the
judge is satisfied sufficient searches have been carried out and your spouse cannot be found, the judge can
make an order for the divorce to proceed without the divorce petition being served on them.

Decree Nisi to Decree Absolute
The first stage of a divorce is an application for Decree Nisi. This is completed on Form D84. At the same
time, you must file a statement in support of divorce. (There is a different form for each of the five facts). If
the court is satisfied the marriage has irretrievably broken down, it will issue a certificate of entitlement to
Decree Nisi giving a date and time at which your Decree Nisi will be pronounced at court. This stage of the
divorce does not dissolve the marriage itself. It just means the grounds for divorce have been proved. You
do not have to attend court for this hearing.
Six weeks and one day from the date of your Decree Nisi, you can apply for your Decree Absolute. You
will need to fill in and sign an Application for Decree Nisi to be made Absolute. If you do not apply for
Decree Absolute for three months after your Decree Nisi your spouse can apply for it. It is only when
Decree Absolute has been granted that your marriage is formally ended and you and your ex spouse are
free to marry again if you wish. It is also important to make a new will immediately after your divorce,
especially if your spouse was a beneficiary or a trustee. Our experienced Private Client Lawyers will be
happy to advise you on what steps you need to take.

How long does it take to get divorced
Even the most straightforward divorce takes between 4 to 6 months. Many of the family courts have a
backlog of work. It is also advisable to postpone applying for Decree Absolute until any financial proceedings have concluded as it can affect your rights to live in the family home, to financial recovery, or to deal
with your joint finances. If there are difficulties serving your spouse with the divorce papers it could take
longer. Divorces which take place overseas are not automatically recognised as legal in England and
Wales. This means that a divorce can be valid in the country where it took place, but it will not necessarily
be recognised in England and Wales.

Financial Arrangements
The financial and practical issues associated with divorce are often more important and pressing than the
divorce itself. The timing of making a financial application is also important. It should not be made before
Decree Nisi has been pronounced and, depending on the financial remedy sought (eg pension sharing) it
may we necessary to wait before obtaining Decree Absolute.
It is also important to remember that before a court will consider any financial application, the parties must
have tried to reach agreement through mediation.
The Court can make various Orders, including:
Property Adjustment Orders, such as orders for the sale of the home or its transfer from joint names to one
of you. If you need more advice in this respect our experienced property lawyers are on hand to assist.
• Lump Sum Orders for the payment of a sum of money by one of you to the other
• Pension Sharing Orders, where one of you has a larger pension than the other, the court may order
funds to be transferred from one pension scheme to another
• Maintenance Orders, either on an interim basis, such as ‘Maintenance Pending Suit’ to provide support until the case is concluded, or a Periodical Payments Order as part of the final order.
A Judgment or Court Order takes effect from the day it is made, or such later date as the court may
specify.
The court fee to issue a financial application is currently £255.00. However, if the parties have reached
agreement over division of the family assets and simply need the Court to approve the draft Consent
Order, the court fee is £50.00.

Achieving a fair outcome between the parties
The court has wide discretion when deciding how family assets should be shared. It can change the ownership of existing assets or order assets to be sold.
The Courts first consideration is to the needs of any children. Once this has been done, the ultimate objective
is to achieve a ‘fair’ outcome between the parties and, in doing so, courts will consider the following factors,
which are set out in s25 of the Matrimonial Causes Act:
• The income, earning capacity, property and other financial resources that you have or are likely to have
in the foreseeable future, including efforts to improve earning capacity.
• The length of the marriage, including pre-marital cohabitation.
• Your ages and any physical or mental disabilities.
• The financial needs and obligations you each have or are likely to have.
• Your standard of living prior to the marital breakdown.



The contributions each of you have made or are likely to make in the foreseeable future, including
contributions by way of looking after the home and children.



The conduct of both parties, but only where such conduct is so bad it would be unfair to disregard it.

• The value of any benefits that might be lost, such as pension provision.
The significance of each of these factors and the weight given to them will vary from case to case.
Increasingly, courts are also taking into account the terms of any pre or post-nuptial agreements. Courts will
always look to achieve an equal division of assets, and only depart from equality where such a departure
is justified; such as where the housing needs of the children require it. This is known as the ‘sharing principle’.

The Cost of Divorce Proceedings
Divorce costs depend upon each particular case. I can also depend upon the amount of input you wish your
lawyer to have. At Marshall Hatchick we encourage Clients to empower themselves and work with us to
give an efficient service with transparency in our approach to our fees.
In every case, there will be court fees, whether this is for the divorce itself or an application to the court.
If you ask a solicitor to help you with your divorce, they will also have legal fees on top of the court fees.
We will do our best to provide a fixed fee where possible (eg preparing divorce proceedings). This will
include dealing with the court, writing letters and getting the divorce finalised though the court.
However, it’s important to remember that some divorce proceedings can become complicated and protracted. They may also require several hearings in court. Every family matter is different. In cases such as
these it will be difficult to set a fixed fee and in these circumstances, your solicitor will charge for the
amount of time spent working on your case. We will give you an estimate at the outset as to what we
think your costs will be and will continue to keep you appraised throughout.
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